Constitutionality of Nuclear Regulatory Commission’s
Imposition of Civil Penalties on thé Air Force

In the absence of Presidentjal jnteryention to review its decision, the_NucIear_ReguIatorZ
Commission may constitutionally Issue an qraer |mposm? civil penalties “on th
Department of the Air Force under the Atomic Energy Act of 1954,

Although Congress may not deprive the President of an opportunity to review a decision
made by an _a%enc subgect 0 hlf]superylsorg authority, the President is_not constity-
tionally requiréd ta reviéw all such decisions before they may be lawfully implemented.

Because the Atomic Epergy Act gives the Attorne;F| General exclusive authonty and discre-
tion to enforce ¢ivil pénaltiesimposed under the Act, an ipteragency dispute re ardlnﬁ
the collection of syct Penaltles would properly be resolved within tife executive branc
rather than through interagency litigation.

June 8, 1989

Memorandum Qpinion for the General Counsel
Department of the Air Force

This memorandum responds to your request for an opinion of this
Qffice on_the constitutionality of the United States Nuclear Re?ulatory
Commission’s (“NRC") imposition of civil penalties on the Department df
the Alr Force under the Atomic E_ner?ay Act of 1954, as amended (“Act”),
42 USC, 8 2011-229%. In particufdr, you have asked whether the
Constitytion permits the NRC. 12 to Issue’an order imposing civil penal-
ties against the Air Force without a prior o&gmrtumty for the"Alr Force to
contest the fine within the executive branch; or 2) o collect civil penal-
ties against the Air Force by litigation in court, ,

We'believe, as a general matter, that the President has authority to
review an revise gecisions of his subordinates in the executive branch.
Although the President cannot be deprived of the opportunity to review
a decision subject to his supervisory authority, this does not mean that
the President’is constitutionally compelled“to review every decision
before it is implemented. After rewewm(h; the questions you have posed,
we conclude that, because the Presidedt has expressed no. interest in
reviewing either personally or through a delegate the NRCY issuance of
orders, we need not reacti whether, and to what extent, the Presidents
SUpErVisory authorjty extends to orders |ss(§1ed bsy the NRC.10n the other
hand, we agree with you that there would be significant constitutional
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groblems had Congress directed the NRC to collect the penalties it orders
y suing the Air Force in federal court. The Act, however permits the
Attorney General to determine whether, and to what extent, civil penal-
ties should be collected. Thus, any Issue regarding your liability for civi
penalties. may be resolved hy an executrve branc agency and without
resort to interagency litigation.

|. Background

The Atomic Ener%y Actof 1954, 42 US.C. §62011 -2296, as amended by
the Energy Reorg lzation Act of 1974, 42 § HB01-5851, estab-
lished the. Nuclear Re ﬁulatory Commission Q ). The agency Is
char?ed with broad licensing and requlatory authority over the develop-
ment and utilization of atomic energy the construction and maintenance
of facrlrtres and the uses and storage of nuclear material, 42 US.C

61-2004 (]owners IB and acazursrtron ofproductron facrlrtre? R U.S.
§§ 2071- 208 2091- 111-2114 (requlation of puclear materials
and byproducts): 42 US 2131-2140 Otcensing): 42 U.S.C.
2213 (tengral powers and dutres The Act provides that Commissigners
are appointed by the President, with the advice and consent of the
enate and ‘may be removed by the President for inefficiency, neglect of
du f/ or malfeasance in office.”42 US.C. §5841(a

he Act invests the NRC with broad “authori |¥ t regulate uses of
nuclear power, with certain excei)trons for mrIrtaypurR Ses expressly
provided for in the Act.2Specifically, the NRC has fhe aut
nuclear facilities and material, id. 8§ 2133, 2073, incluing those of%
ernment agencies, 1d. §2014(S); {o issue rtﬂes and re?ulatrons id. § 2201,
and to inspect and mvestrgat allegﬂed Vi0 atronso IS rules, id.,

In 1969, Congress passed amendments to the Atomic Energy Act autho-
rrzrn% the NRC to Ievy civil monetary penaItres for violations of Ifs requ-
lations. The addition of monetar}/]pena ties was Intended to give the NRC
addrtronal flexihility to deal with infractions of regulations that did not
require the harsher'sanctions of revocation or suspension of a license or

ority to license

1The Air Force does not argue that all actions by the NRC are unconstitutional because of the NRC'
status as an agency with somestatutor¥ independence We thus do not address the constitutional status
of the NRC or the constitutionality of its actions generally.
2The President is authorized by the Act to require the Commission to deliver nuclear material and to
authorize its use for military purposes:
The President from'time to time may direct the Commission (1) to deliver such quantities
of special nuclear material oratomic weapons to the Department of Defense for such use as
he deems necessary in the interest of national defense, or (2) to authorize the Department of
Defense to manufacture, produce, or acquire any atomic weapon or utilization facility for
military purposes: Provided, however, That such authorization shall not extend to the pro
duction of special nuclear material other than that incidental to the operation of such uti-
lization facilities
%ZZU %(C)§2121( ). Alicense is notrequired forany actions authorized under section 2121. see42 USC.
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3 cease and desrst order. See S. Rep. No. 553, 91st Cong., 1st Sess. 9-12
(1 69), reprinted in 1969 US.C.CAN. 1607, 1615-19.3
Section 2282( a) provides:

AnIy Person who g ) violates ang/ Ircensrng provision ...
any fule, requlation, or orderrsue thereunder, or an ny
term, conditron, or limitation of any license issued thereu
der, or ((12) commits any violation for which a license may be
revoke under sectron 2236 of this trtIe shall be subject to
a civil %nat y, 10 he imposed w om Ission, rifnotto
exceed $100 00f0rea such |0at|on any violation Is
acontinuing one each (a o such vro atron shaIIconstrtute
a separate "vio lation fo te 8 ose of comPutrn the
applicable civil penalty. The Commission shall have the
power to compromrse mitigate or remit such penalties.

2 USC. §2282(? The term “person”is defined specifically to include
government agencles:

The term “person” means (1) any individual, corporation,
partngrship, firm, association, trust, estate, public or pri-
\éagen mlsstsrtgt]ron group, Government agency other than the

42US(% §2014§ “GovernmentAgenca/ includes any executive depart-
ment of the United States. 42 US.C
enevert e Commrssron has reason to Delieve that a violation sub-
ject to a civil penalty has gccurred, the Commission is req urred to notrty
the person | ntrfy the alleﬁed violation, advrse the I]oerson of the ro-
Pose penat){ nnrovr eaf op ortunr Z%to demonstrate wh yt% ena-
r%/sou no ber osed 42 US. b). The C ?mmrs?ron s for-
al e{ a§ ogte proce ures fort e mnosrtron of civil penaltigs, See 10

rf C. (1988). Under these Rrovrsrons the
Person charged wrthacrvr pena eyerI recerveawrrtten otice of viola-
lon s ecrtyrng the date and natd of the alle ed violatjon, the partrcular
provision, Tulg, or re%u lation alle edIy violaed, and the amount of the
Propose d penalty Ka) ayment of the penalty or a writ-
en answererther denying the vrola 1on of showin extenuatrn clrcum-
stances is required within twent daZs |d. §2.201(a), (). The NRC may
at this time, ‘issue an order dismissing, mitigating o |mposrn%acrvrl

penalty. The person charged may then request a hearing at which the

3 In 1980, the maximum penalty for each violation was raised from $5000 to $100,000 to grovrde the
NRC with escalated enforcement sanctions and a greater prospect of deterrence Pub L No. 96-295, 94
Stat. 780, 787 (1980).
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merits of the alleged violation and the applicability of the rules and regu-
lations can be contested. Id. § 2.205(c), nEdz After the hearing, the Com-

mission will issue an order dismissing, mitigating, or imposing the civil
penalty. Id. §2.205(f).4

The” Commission, however, does not itself have authontsr directly to
collect the amount of the_penalty assessed if the violator fails to Rlaﬁ/ the
fine upon issuance of a final order. Instead, the Act permits the NRC to
refer_dhe matter to the Attorney General for collection. Section 2282(c)
provides:

Onthe request ofthe Commission, the Attorne¥ General is
authorized to institute. a civil actjon to collect a penalt
Imposed pursuant to this section. The Attorney General shal
have the exclusive power to compromise, mitigate, or remit
such civil penalties'as are referred to him for collection.

42 US.C. §2282(c). The Senate Report accompanying the civil Benalty
provisions makes Clear that the Att rneY General s authorized, but not
required, to institute a civil action to colfect the penalty:

While the bill would confer on the Commission the power
of compromise, mitigation, and remission of Penalnes, such
power would reside exclusively with the Attorney General
under the bill with resg_ect to su?h civil penalties as are

referred by the AEC to nim for collection.

S Rep. No. 553 91st Con?9 1st Sess, 11 (19693, reprinted in 1969
USCCAN. 1607, 1618, n 1980, the NRC requestéd authority to collect
civil penalties directly, but Congress refused to change the laiv.5

4 The NRC assesses civil penalties based in part on the seventy of the violation. see 10 C.FR §2205
and 10CFR pt. 2, aplp C (1988). Violations for which mwlﬁenaltms can be imposed are broken down
into five seventy levels, and in determining the amount of the violation, the Commission will take into
account such factors as whether the violation was identified by the licensee, whether it was reported by
the licensee, the corrective action taken, and whether the violation or similar violations have been recur-
nng. see 0CFR. pt. 2, a R C.

ee S Rep. No. 176, 96th Cong , 1t Sess. 24 %1980,), reprinted in 1980 U.S.C CAN. 2216, 2239
The Commission also requested that it be given the authority to admlmstratlvel?/ impose
and collect penalties without the opportunity for de novo trial hefore a Federal Distnct
Court, According to the Comnussion, the preSent system of |mlpos.|ng.and collecting a civil
penalty through action of the Attorney General in Federal district court denies the
Commission full control of its enforcement action, and raises the possibility that the
Attorney General will settle the action for a lower penalty than that sought by NRC. The
Commission recognizes, however, that therresent enforcement approach, including the
op_Fortun[t for de novo trial, is typical for Federal agencies Further, the Commission has
failed to identify any instances in which the present %Jproach has resulted in a significant
weakening of the enforcement action proposed by NRC o

The committee believes that there is considerable value in retaining the existing approach ...
Accordingly, the committee recommends that the present statutory mechanism for imposing
and correcting civil penalties be retamed
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Under its sectron 2282 authorrt foim roose crvrlpenaltres the NRC sent
the Alr Force a Notice of Violdtion and roPose Impasition of Civil
Penalties of $102,500 on June 17, 1988, The alleged vroIatron arose from
the accidental spill in 1986 of radroactrve materrals from a barrel stored
on Wright-Patterson Alr Force Base, O g)ena Ity was groBose
because ofthe aIIeged failure of the’ Arr Forcep sonnel to adequately
re ortthes ill to the NRC.

e |r orce replred to the aIIqued vjolation with a written resPonse
on uy 8. Air Force officials had an extended meeting with the

Ca whrch they contested the underlymﬂ factual basis for the charr[tes
The rincipal factua| drsagreement Is whether and to what extent certain
Air Force personnel werg involved in a deliberate or willful failure to
report the spill. The Air Force has not partrcrpated in internal adminis-
trafive hearrngs before the NRC, hut has instead raised constitutional
defenses, ass rtrnﬁ both that the NRC cannot constitutionally issue a
final order assessi g a penalty wrthout prror revrew by the President and
that in any event thé pena Cycannot e enforced yte Attorney General
thro %h Irtrgatron The NRC has agreed to hold its final order in abeyance
pending our resolution of these |ssues

1. Imposition of Civil Penalties Against Federal Agencies

The Air Force contends, that the Constitution does not permit the NRC
unilaterally to |mpose crvr [gena lties against a member of the executive
branch because hoth teN an the"Alr Force are “part of one of the,
three fundamental Branches of the Government under our Constitution.”
Letter tor DouglasW Kmrec Assistant Attorney General, Office of eaI

Counsel, from Ann N oreman General Counsel, Department of the A
Force at 3 F( ar. 17, 1989 ﬂ“Foreman Letter”). Underlying this contentron
|s the Air orces vrew tha |nghe President js the final arbiter of 4 singy-
lar executive branch poli I:y of how any dispute between agencies wiill
be resolved.” ld. The Air Force concludes from this premise thiat the NRC
cannot constrtutronally iSsue a final order aqamst the Air Force until the

President resolves any differences between the two agencies.

Although we ar%ree as a general matter with the rore |seunderl ing the
Air Force’s argument — namely that the President must have an oppor-
tunrt to revrew disputes between members of the executive branch —

Isagree with its conclusion that the President is affirmatively com-

Belled t0 resolve this dispute hetween the NRC and itself. In our view, the

resident may permjt the NRC to carry ouf a decision taken pursuant to
Its_statutory. duties despite the objection of another agency. .

The President’s authority to review and revisg the decisions of his
subordinates derives from his_authority under Article Il of the
Constifution, which states that “[t]he executive Power shall be vested n
a President of the United States of America.” US. Const, art. 11, § 1, cl,
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1 Moreover, the President ha? the constitutional resp_onsﬁilht to “take
are that the Laws be faltthI y executed.” Id. §3, [Tis well-established
that these provisions generally authorize the President to suPerwse and
gmde executive officérs in the administration of their statutory duties.
4 M)(ers V. United States, 272 U5, 52, 135 (1926) (The President has
the authority to suPerwse and quide” executive officers in “their con-
struction of the_ statutes under which they act in_order to secure that
unitary and uniform execution of the laws which Article Il of the
Constitution evidently contemplated in vesting general executive power
in the Preﬂdent along. . , , .
Although the Preside tmaﬁ/ take the opportunity to review decisions
pursuantto his Article Il authority, Article Il does'not mandate that he
undertake such review. Thus, the President’ subordinates may make
decisions pursuant to the statut_or)( duties that Cangress has entristed t
their resPectwe offices even In the ahsence of the Presidents actual
review of those decisions so Iong as the President s not precluded from
the oggortumty to review thesé decisions. This understandjng of the
President’ supervisory authority comports with the practical reality of
decisionmaking within the executive branch: day-to-tiay decisions’are
often made by'the President’ subordinates although the President does
not review these decisions. o , ,
. The President’ authority to review disputes between his subordinates
is simply an aspect of his“general supervjsor authon,tx over the execu-
tive branch. For instance, when two of his subordinates dispute the
meaning of a statute, the President may decide to review the matter. The
Constitdtion, however, does not mandate that he resolve disputes, either
Personally or throu?h his subordinates.61f 1t is the President’ choice not
0 review the dispute, then the agencies may act in accordance with their
respective statutory authorities. Thus, it 1s not inconsistent with the
Constitution for ar executive agency to impose a penalty on another

6 The Air Force quotes testimony from former Assistant Attorney General for Land and Natural
Resources F. Henry Habicht Il that “Executive Branch agencies may not sue one another, nor may one
agency be ordered by another to comply with an administrative order without the prior opportunity to
contest the order within the Executive BranchEnvironmental Compliance by Federal Agencies
Hearings Before the Subcomm on Oversight and Investigations of the House Comm, on Energy and
commerce, 100th Cong., 15t Sess. 210 (1987) (statement of F Henry Habicht). We believe, however, that
Mr Habicht’ testimony is consistent with our view that, while thé President must have the oplportum-
ty to review decisions subject to his supervisory authonty, the Constitution does not compel him to
review such decisions. The Air Force cannot contend that it has had no OFportunlty to contest the
NRC5 order within the executive branch It could have brought this d|sgu e to the attention of the
President at any time after it received notice from the NRC on June 17, 1988. Moreover, Mr. Habicht's
testimony occurred in the context of an ovpr3|ght hearing relating to the Resource Conservation and
Recovery Act (“RCRA”), a statute that permits the EPA directly to impose civil penalties on other agen-
cies. 42 U.S.C. 88 6927(c), 6928(c). The President has specified an internal dispute resolution mecha-
nism for agency d|sa%reements with the EPA see Exec Order No. 12088, 3 C FR. 243 (1978) (authonz-
ing the Director of the Office of Management and Budget to consider unresolved conflicts between
agencies at the request of the EPA Administrator).
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President is nat deprived of his opportunity to review the matter.7

. Anumber of Executive Orders illustrate that the President does estab-
lish formal dispute resolution mechanisms for executive, branch dis-
agreemen_ts when he deems them necessary. For certain executive
branch disputes, for example, the President has directly asserted his
authoriy %ordermg such agencies,to submit the dispute fo the Attorn,e%/
(eneral: The President has also directed th_at,a%en les in conflict wit
the Equal Emplolyment Opﬂortun_lty Commission on 4 question of em-

y

executive agenc §ursuant to its statutory authority s0 long as the

Bloy_ment standards. refer their dispute to the Executjve Office of the
resident.9 Finally, in a context similar to this one, the President has
Issued an Executive Order requiring that certain disputes relating to pol-
lution controls enforceable by the EPA shall be resolved by the Director
of OMB. D This last order requires the Administrator of EPA to “make
eyerz effort to resolve conflicts regarding _agenc_ violations, .and pro-
vides that the Director of OMB shall adjidicate if the Administrator is
unsuccessful, Exec, Order No. 12088, §'1-602, 3 CER. 244 (1978). The
Orderis significant hoth in jts anticipation that the EPA may enforce envi-
ronmental”laws against other federal a%enues and in its prescribing a
method of resolvifg intera eﬂcgdmﬂute shoul thely anse,

The President, lowever, has Issued no such order concerning the
NRCS issuance of civil penalties against other agencies. Nor has the

TThe Air Force also contends that the Office of Management and Budget “expressed the
Administration’ view” that several proposed bills “raise[dj senous constitutional problems” because
they provided “for one agency or office of the federal government to issue administrative orders and take
judicial enforcement action against another." Foreman Letter at 3. We would first note that the
Administration positions on which the Air Force relies were merely drafts that are necessarily summary
and tentative in nature Moreover, two of the draft statements are wholly unrelated to the issue of
enforcement orders by one agency against another. see draft Floor Statement on H.R. 3781 (objecting to
the requirement that the Department of Energy provide certain documents to Congress.prlpr to any
clearance by the President or Secretary of Energy); draft Floor Statement on H R. 3782 (objecting to the
proposed creation ofa Special Environmental Counsel independent of the President and the Department
ofJusUc,e?{The draft Floor Statement on HR 3785 did relate to the President’ au.thont% to resolve dis-
putes within the executive branch, but that bill contained objectionable provisions_that would have
appeared to restnct the President’ authority to establish a dispute resolution mechanism between EPA
and other agencies This draft floor statement may thus be understood as seeking to preserve the
President’s opportunity to review Finally, the Air Force cites a letter by Assistant Attorney General John
R Bolton, Office of Legislative and Intergovernmental Affairs, to Chairman John D Dingell of the House
Subcommittee on Oversight and Investigations, December 20,1985 (“Bolton Letter”), for the proposition
that administrative orders to other executive agencies raise senous constitutional objections. We read
the Bolton letter, however, simply as a discussion of the justiciability of suits hetween executive agen-
cies, a subject we discuss below N . )

8Exec Order No 12146, § 1-402, 3 C.F.R. 409 (1979). The mandatory provision of this Executive Order,
by its terms, applies only to “Executive agencies whose heads serve at the pleasure of the President.” cf
id §1401 (statmg that “each agency is encouraged” to submit a dispute to the Attorney General when
there is an Intgragency dispute overdunsdlctmn or a particular activity).

asee Exec Order No 12067, § 1-307 (1978 ) .

1See Exec Order No. 12088, § 1-603, 3 CFR 244 11978) Er.e%mngthe Director of OMB to “consider
unresolved conflicts at the request of the Administrator”). This Order further provides that “[tjhese con-
flict resolution procedures are in addition to, not in lieu of, other Brocedures, including sanctions, for the
enforcement of applicable pollution control standards.” 1d § 1-604
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President heen deprived of an opportunity to review the dispute. The
statute expressly provides that the requlated agency be %lven a 1eason-
able opportunity to respond to the Commission Whengver the latter
intends to impose a civil Penalty 42 US.C. §2282(b). The NRC sent
notice 1o the Air Force ofits intent to impose a civil penalty on June 17,
Thus, the statutory scheme provides, and the Ajr Force has
recetved, sufficient opportunity to raise this dispute W|th the President.
Moreover before this penalty s collected from an unwﬂlmg gency the
NRC must refer the civil pe aItY order to the Attorney General for col-
lection. 1L As we discuss_below, this procedure may itself serve as a dis-
puée rdesoltutton mechanism under the control of one of the Presidents
subordingte
Accor ngsly we conclude that because the President has neither
ex ressed anymterest |n nor been precluded from, reviewing the NRCS
orders im osm% civil lia ||tr¥ on executtve branch agencies, there Is no
constitutional requirement that the NRC submit its decision. to issue an
order imposing civil fines on the Air Force to prior Presidential review.2

[I. Lawsuits Between Federal Agencies

The Air Force also contends that a lawsuit between the NRC and the
Air Force would not be justiciable. It argues that because the lawsuit
would be between two members of the executive branch, there would be
no Article 11l “case or controversy,”and therefore the federal courts could
not adjudicate the dispute. We a?ree that substantial constitutional diffi-
culties ar? raised py interagency Tawsuits, but we believe that the Act per-
mits resolution of your dispute’with the NRC over any civil penalty with-
out resort fo such |t|gat|on

The Office of Legal Counsel has Iong held the view that lawsuits
between two federal agencies arenot gengrallyjusticiable. Proposed Tax
Assessment Against the United Statés Postal Service, 1 Op. OLC. 79

1977). In this olomton we stated that a dtsgute between the Postal
ervice and the IRS over the services tax liability could not be enter-
tained in court. We relied on the principle that the féderal courts may onlg
dgudlcate actual cases and controversies. Muskrat v. United Statgs, 21
U.S. 346 (1911). A lawsuit mvolvm? the same gerson as plaintiff and
defendant doe not constitute an actual controversy, Lord V. Vea2|e 49
U.S, 58 How.) 251 (1850); CIeveIandv Chamberlain, 66 U.S. (1 Black) 419
86 )bThts prmmpe plies to Jawsuits between members of the exec-

1
l(t'tlve ranch. United States v. Shell Oil Co., 605 F. Supp. 1064, 1082 (D.

Usee 10.C FR. §2 205(h).

2The Air Force, of course, may urge the President to take the opportunity to review any issue relating
to the proposed clvil penaly Assumlng the President expressed an interest in such review, the question
as to the extent of the Presidents authority to review and supervise the NRC would then be raised
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Colo, 1985); United States_v. Easement andR 3q]ht of Wa over Certain
Land in Bedford County Tenn., 204 % Tenn. 1962);
Defense Supplies Corp. V. Unrted States Lrnes Co,, 148 F2d 311, 312-13

2. C t, denied, 326 U.S. 746 (1945
(2, Cir), cert, dene ¢ glred to so-called “independent

The, rea,sonrng of oUr 1977 opinioh
a?encres The dpinion described the Postal Service as havrn? degree
rom direct

0 rnde endence from the executrvebranch and as “‘removed
PO rtrcal control.” 1 Op. O.LC. at 30ur position is alsq consistent with
greme Court’s most recent ana nysrs concernrng officials who do not
serve at the pleasure of the. Preside orrrson V. .Olson, 487 U.S. 654
198 rndrcates that des rte the remova restrictions, such agencies
xe rse executrve ower n are members of the executive branch, Id.
£690 n ti e real uestron Is whether the removal restrictions
Iu hosea IE rnHump rey$ Executor v, United States, 205
2and Wiener v, United States, 357 U.S, 349%958)*
goc t% rngl udret h%t they impede the President’s ability to perform
Ituti U
We have rec%gnrzed that the Supreme Couyt has decided several cases
that appeared t0'be hetween two members of the executive branch. Og
. On further examination, however, we have concluded that
such surts are only nominally between two a%encres one ofthe executrve
agencres IS not thie “real part[y] in interest” byt sim dyastan -in for p rr-
te Interests. 10, at 8L. The Sapreme Court f rrst ma e the rea partR/
Interest” distinction in United States v. ICC , 3 where
the United States In rts 0 gasashrp er contended thatchargesrmgoe
on it by railroads violated a statute. The United States unsuccesstul
filed a_com Iarnta ainst the railroads before the Interstate C ommerce
Commission (*ICC™, and then brou%htan action In court to set aside the
Commission’ order. Pursuant to statute, the Unrted States was made a
defendant in Its action to set aside %
ment that the suit was norijusticiable hecause the Uni
Itself, the Court stated:

There is much argument with citatjon_of man% cases to
establish the Iong recognrzed general principle that no per-
son may sue himgelf. ProperWunderstood the eneral prin-
cinle 15 sound, for courts o yadjudrcate Justiciable con-
troversies.... Thus a suit filed’by John Smith a%arnst John
Smith mrght present no case or controversK Ich courts
could determine. But one person named on mrt mrqt
have a justiciable controversy with another John™ Smith
This illUstrates that courts must look behind names that
symbolize the parties to determine whether a justiciable
case or controversy IS presented.

are of
IS con-

ICC order. Responding to the argu
Ped Sta?es was surgng
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337 U.S. at 430, The Court then applied this standard to the dispute
between the United States and the railroads:

. While this case is United States v, United States, et at., it
involves controversies of a type which are traditionally jus-
ticiable. The basic question’is whether railroads have ille-
gallly exacted sums of money from the United States.... To
olfect the alleged. illegal exactions from the railroads the
United States instituted proceedings before the Interstate
Commerce Commission.,.. This sult therefore Is a steE n
proceedm%s to settle who s IegaIIP/ entitled to sums of
money, the Government or the railroads.... Consequently,
the established Iprmmp_le that a person cannot create a Hus |-
ciable controversy against himself has no application here.

|d. at 430-31. Thus, the Court concluded that the lawsuit could be brough
because the railroads, and not the United States, were in essence the rea
parties in interest as defendants, Id. at 432, .
We helieve that this reasoning explains other cases in which the
Supreme Court has appeared to decide a case between two members, of
the executive branch. Inthese cases, one of the members of the executive
branch was not the real party in interest, and therefore, the suit was, for
purposes of justiciability analysis, actually between a private party and a
%overnmenta ency. InSecretary ofAgriculture v. United States, 347 US,
45, 647 (1954), thie Court was at pains to point out that the Secretary of
Agriculture was appearing in the litigation in opposition to the 1CC™on
béhalf of the affected agricultural intérests,” pursuant to specific statuto-
ry authorization. Bureau of Alcohol, Tobacco and Firearms v. Federal
Labor Relations Auth., 464 U.S. 89 ﬁl%?’)’ involved a dispute between the
Nationa| Treasury EmP,Io ees Union and the Bureau over reimbursement
of a union representativé for travel exgenses. In United States ex rel,
Chapman v. Federal Power Commh, 345 U.S. 153 (1953), the dispute was
actually between the Secretary of Interior and a private 3oower compang.
See Ishverlal Madanlal & Co. v. SS Vishva Mangal, 358 E Supp. 386
(SDN.Y, 1973).13Qther cases where a private %artg was the real party In
Interest include Udall v. Federal Power Commn, 387 U.S. 428 (197) (dlis-
Pute between nonfederal power companies and Secretary of Interior over
he award of construction licenses); Federal Maritime Bd. v. Isbrandtsen,

I3In Unitedslates v. Marine Bancorp , Inc., 418 U.S. 602 (1974) and united States v. Connecticut Nat'l
Bank, 418 U.S. 656 (.1974%, the United States had brought civil antitrust actions under section 7 of the
Claxton Act challenging the proposed merger of banks in each of the respective cases The Comptroller
of the Currency intervened in both actions as a party defendant pursuant to 12 US.C. §1828(c)(7?(D).
See Marine, 418 U.S. at 614 The Supreme Court did not address whether the intervention of the
Comptroller General denied the Court federal jurisdiction The presence of private parties as the real
parties-in-interest, however, distinguishes those cases from mere interagency litigation.
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356 U.S. 481, 483n2r(l958) (dispute between ship er joined by the United
States, agarnst Federal Maritime Board over shi rates dpproved bg
e Marttime Board); Interstate Commerce Co h v. Jersey City, 32
8503(9 4) drspute between munrcrpalr ty and Interstate Commerce
Commission, with US. Price A mmrstrato mtervenrn on hehalf of
municipality}: Mitchell v. United States, 3 3 E Ispute
between private citizen, supporged b abrreffrom the United States, and
the ICC concerning dismissal of a discrimination complaint).

Finally, in Uniteq States v. Nixon, 418 U.S. 683 %19 4()1 the Court found
justiciable a lawsuit between the sgecral rosecutor and President Nixon
over the validity of a subpoena issued t0 ac urre evrdence In a endmgf
criminal case. The Court concluded that * [fl %ht of th eunrgu ness o
the setfing in which the conflict arises, the ctt at both arties are offi-
cers of the executiv branch cannot he viewed as% rrrer to Justrcrabrl-
ity,” 1d. at 697. The Court noted that the President haq been ndmed as an
unmdrcted coconsprrator yte rand jury, id. at 687, and that the ques-
tion of the validity of a su %oena to acquire. evidence from aperson Ina
Pendm crrmrnal casewas radrtronaII justiciable.” 1d. at 697, Inview of

hese special circumstances, we have understood the decision as based
on the Court’s view that the real party In interest was President Nixon in
his prrvate capacity.

grcatron of ‘these principles stronoly suggo ests that the drspute
hetween the NRC and the Air Force I notjusticignle. Both the NRC and
the Air Force would be the rea| parties,in mterest n the Iawsurt The NRC
seeks enforcement of ItS crvrl penaltres a aingt violat ors of Its
tions. See 10CFR. §2.205; 10CF ft n. C. The civil pena t}/
be |mposed directly.on theArr Forc whrch would be re urred omake
Pagment obt of its appropriated funds. No private party has a direct
mte t1n the lawsutt.

We believe, however, that this constitutional issue need not arise
because the framework of the Act clearly permits this dispute over civil
penalties to be resolved within the executjve branch, and without
recourse to the Judrcrartr The Attorney General has the exclusive author-
|t3/ to collect civil penalties for the NRC, 42 USC. §2282(c), and there-

re ma exercise his discretion to resolve the dispute without resort to

it

8nder42USC §2282(a), the NRC is given the authority to impose civil
enalties, and to “compromise, mitigate, or remit such penalties.” The

C, however, cannot enforce its decision to impose civil penalties, nor is
there a procedure for judicial review of the decision, Rather If the defen-
dant disagrees with the NRCS decision, the civil_ penalties may be
enforced or collected only b the Attorney General. Section 2282£c) pro-
vides that ‘the Attorney Genéral IS authorized to institute a civil action to
collect” the civil penalty, thus indicating that he is not required to do, so.
42 US.C. §2282(c) (emphasis added). The section also expressly provides

141



that “[t]he Attorney General shall hav? the exclusive power to compro-
mise, |t|8ate, or remit salgh civil penalties as are referred to him for col-
lection.” Ig. (emphasis added), Thus, It Is clear that the Attorney General
hag complete control concerning enforcement of the civil penaliy.

The committee report accompanying the bill that was adopted by
Congress as the Atomic Enerquct_ mendments confirms the breadth of
the Attorney General’s discration with respect to enforcement:

The Attorney General would be authorized, but not
required, to Instityte a civil action In a court of competent
qur|sd|ct|on to collect the penalty. While the bill would con-
er on the Commission the power of compromise, mitiga-
tion, and remission of Penalnes such power would reside
exclusively with the Attorney. General undey the bill with
respect tQ such civil penafties as are referred by the
[Commission] to him for collection.

The committee also has accepted the recommendation ...
that the legislation provide discretion to the Department,
after the matter has been referred to 1t by the Commission,
to determine whether a civil action should be Instituted,
tsr%r;%ea Ctpgh Department would have basic responsibility for

lon.

S. Rep. No. 553, 91st Cong., 1st Sess. 11 (1969), reprinted in 1969
USCCAN. 1607, 16_1§-19. .

Finally, 1t 1s also evident that the Attorney General’s discretion extends
to the underlymF? merits of the lawsuit. ‘Because there is no judicial
review of the 'NRCS Initial decision to order é),ayment of civil penalties,
the collection suit itself Is the vehicle for éudl 1al review. Moreover, both
the legislative history ofthe Act#4and casé lawbindicate that the judicial

HIn 1969 when the civil penalty provisions were enacted, the General Counsel for the Atomic Energy
Commission testified hefore the Joint Committee on Atomic Energy that violations of the provisions
were to receive de NOVo review. See AEC Omnibus Legislation 1969: Hearings Before the Joint Comm
on Atomic Energy, 915t Cong, 15t Sess. 29-30 (1969) (statement of Joseph F Hennessey, General Counsel
forAEC% That tesnmonggrowded as follows o

ection c. [42 USC. 2282(c)] deals with the responsibility of the Attorney General. If after
the Commission determines that a enalt?/ should be imposed, the licensee fails to pay, the
matter is referred to the Attorney General. He will determine whether a civil action for col-
lection in Federal district court should be instituted. He is given exclusive authont%/ to com-
promise, mitigate, or remit the civil enaItY after the matter has been referred by the AEC.
Under these provisions, an alleged violator is guaranteed an opportunm{ for a full hearing
on the merits in Federal district court before any civil penalty may be collected from him.
1d Mr Hennessey further noted that, “[a]s wg ur{.ders(tjand it, no"agency has been given this type of
ontinue
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review takes the form of a trial de novo. Because the. trial is not limjted
|n scope the Attorney General’ prosecutorial discretion should be simi-

IY 1S there/fore clear that the Attorne General ma exercise hIS discre-
tion to_ensure that no lawsuits are filéd atnst other agen-
cles of the executive pranch. If the Attore General ndt ePre3| ent
determine that no CIVI| enalttes shoud be coIIecte the Attorney
(eneral may simply refrain from bringing a lawsuit. If the Attorne
General detérmines that certain civil pe g alttes are app rogrtate however,
the Attorney General would st|II not rmga awsmt because of the con-
stitutional problems noted above, éjroce ures internal to the
executive branch are adequate to resolve th dispute through the deter-
mtnatte]n that the Alr Force 15 lighle.’

thus conclude that a lawsyit between two agencies of the executive
branch would involve substantial constitutional problems, but that the
statutory scheme permits resolution of the interagency dispute within the
executive branch.

IV. Conclusion

We conclude that, unless the President seeks to review the NRCS deci-
sion, the NRC may issue an order | mposmg civil fines on the Alr Force.
We further conclude that any issue regarding the Air Forces liability for
such fines may be resolved within the exécutive branch and without
resort to litigation.

WILLIAM P. BARR
Assistant Attorney General-
Office of Legal Counsel

(. .continued)
authonty [to collect its own fines] because this would tend to cut offa judicial trial de novo 0fa penal-
ty’ action.” 1. at 38

Bsee United States Nuclear Regulator Commn v Radiation Technology, Inc, 519 F, Supp 1266
(D.N.J. 1981). To determine the proper sc é)e of judicial review, the district court examined the legisla-
tive history of NRCS penalty provisions an analo 0us civil penaltyprovmonsofotherregulatorya en-
cies to conclude that Congress intended NRCSco ection actions to receive de novo review. 1d at 1275
86. Radiation Technology i$ the onI% reported case interpreting the NRCS civil penalty provisions.

1 The Attorney General has authonty to resolve conclusively any Idgal question on which he and the
Air Force disagree see Exec. Order No. 12146, 3 C.FR 409 1979% mandating that the Attorney General
resolve legal disputes between agencies whose heads serve at the pleasure of the President) Anz remain-
ing disagreement between the Attorney General and the Air Force could be submitted to the President
for his resolution.
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